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To the Honorable H. A. W. Skeen, Judge of the Circuit Court 


for Lee County, Virginia. eo 


Your complainant, Nancy J. Kimberling;, humbly complaining 


fe } 


showé' unto your Honor, that $heya4s @ resident of Lee County, 
Mirwrey pe [Cam Ltt | / | 
Virginia, and hag been resident therein alither life; that—she + 
is the daughter of Robert & Margaret Duff,) deceased; that. 
hin 
in the vear 18 , weur(complainant's father) Robert Duff 


| 


died seized and possessed of a valuable tract of Land Ilying 


an Wallens Creek, e County, Va., adjoining the lands of 
Scary 

Martin Drake, Vee n Duff and others; that in jthe year i) ll 

about twenty six years ago-your complainant's brothers jand 

sisters had the lands of their father, Robert Duff partitioned 

and assigned among and to those entitled thereto, among #HF 

whom Was soar somawainen®, whose share iniher fathers estate c 

consisted of about three different tracts of land. 

One of these tracts of land adjoins the lands af dJameg D. 

Duff and Samual H. Duff. 

Your complainant7showw unto your Honor, that each one of 
the heirs of the said Duff went into immediate possession of 
their land. Your complainant*went into immediate possession 
AE heen: As stated herein, one of your complainant's 
shares adjoins the lands of Samual H. Muff, on{the west line . 
For twenty five years, your complainant¥ has?had free and ex- 
clusive possession of the land, hagcut fire wood, made rails 
eut and hewed house logs, barn logs, telephone posts and sold 
timber up to and along the recognized civision |and marked line 
between your complainant) and the said Samual |H.Duff. 

The said Samual H. Duff pee the long term of the more than 
twenty five years past, acquiesced in your complainant's posses 
sion, advised?hemto sell timber standing along the line and 
near to it, saw your complainants ####rexercisethdr ownership 9& 
over it and on it and never at any time during|that long poy tga 
period, enter a protest until a short |time ago, 

Your complainant’ was greatly surprised to hear that the sa 
said Samual H. Duff had sold some off hdr valuable timber stané 


ing and growing on your complainant's land. 








Your complainant’ on investigation found men at work cutté 


| | 
ing the timber and converting it into| staves. | Your complainants 





took prompt action to recover her property by ordanary werrant 
efore a Justice of the Peace asgertings chee title to the timber as 

ct hishuite ensvete 4 VELL To ite figtt by ts etvcyd fla psslaec toot mo pasticbcn 

and Jang, but Oe Se BSG | With selling your complainant's 

prt he f41r9 ermtlirece bh 

timber’, he has entered uponSher land and has cut other: valuable 

timber down upon the land which your complainant had left 

Standing for the purpose of keeping up the necessary [repairs 

ofther farm, for fire wood and other purposes and is éntending 


Ly) 
your complainant Said Duff if not restrained will, cut down 


to convert it togégh@s own use to the Oa Rees a and loss of 
destroy and convert to his use more of your complainant's tiim« 
ber. Your complannant®did not know the said Samual H. Duff 
was claimingther land until he commenced cutting down and, de~ 
nN * c 
Raencprel Oetie gir. Seasick iar Ae: O4 HERES AAs 1 Oe 
stroyingsrér timber. The tract of land is very @aluable both 


for its timber and its soil, and is worth two hundred |(5200.00) 


dollars to your complainant from its loaation and other 


considerations. 
The eee therefore, .cf Gbis oft) isl to obtaim am aaiwuce 
vour complainant #4 without any remedy at 
tion, ( Asjlaw fo prevent this great waste and destruction of 
Chdr timber), andGhe suffer irreparable loss and damage. 
The premisses considered the pra@yer of your ere is ithee 
fore that the said Samual H. Duff, be made a party defendant 
to this bill, that he be required to answer the dat! same 
but not on oath, that is waived, that the said Samual H. Duff, 
his agents, attorneys, and all others persons _ he prone os 
i sfituthy (04 Ke Litt UND tt LID N4—2 A-sert , Park wd 
restrained and , Guistined ates cutting said timber on your come 
plainant's land, or disposing of it in any other manner, until 
a further order of your Honors Court,| that a receiver |be 
appointed to take charge of said timher already cut and the 
same a i a area yartres be sold at—private sate, 
Od <t CGN Thy, Aare hee 
ae public sale, awaiting the determination of this 
courge, and if mistaken in thisx her Special prayer, your 
complainant$ aska& for all such other further and general 


PATA relief as suitsChdr case and to equity | is meet, and 


proper . 





SS. eS ee eee SS Oe 
SSS ee 


May , Commonwealth, writ Subpeena issue and 


complainant will ever pray. 
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Virginia, Lee Countyr- 


Toswit , 
tT - ' pee 4, ( gf 
shis, day personally appeared before me Dag YW Vihar 
a Justice of the Peace, for the county of lee and the state 


or Virginia, Nancy J. Kimberling who made oath, that the 
facts as stated in this bill so for as the:-depend uponther 
own knowledge are true and so far as they depend upon informea~ 


tion derived from others,/¢hef bdélievey them to be true, 


ones 


| ey | 
Given under my hand on this the % jA4day of March, 1903, 
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40 the Honorable A.W. Skeen,” Judge of Ki. CifeuLt Courts or 


mee County, Virginia: 

she demurrer and answer of Samuel H.Duff to a bill exhibited 
against him in this Honorable Court by Nancy J.<imberling. 

Respondent says that the said bile as not sufficient in law 
to call upon him to answer in this Honorable Court and for cause 
or demurrer he assigns the following: - 

ist. she bill shows a disptfted ownership to the land in con- 
torversy, and fails to allege that the plaintiff was in @z actual 
possession thereof; - 

end. The bill fails to show that the defendant is inslovent, 
and that full and complete compensation in damages could not be had 
av law for all the injuries suffered by the Complainant, even if the 
land in dispute were hers; 

Srd. This is an attempt unpon the part of the plaintiff to 
try @i @ction of ejectment ina odtrt. OreChenegery, the B11) om tte 
face showing that the whole comiromenay grows out of a disputed 
boundary of two tracts of land, one owned by the plaintiff and the 
other by defendant, it therefore follows th®t plaintiff has a com- 
plete remedy at lam. 

fJnd not waiving his said demurrer, but relying and insisting 
thereon, should other and *urther answer be reauired, respondent 
Says that it 1s. @2rue tat he and the complainant are each children 
and heirs at law of Rebert and siargaret Duff both of whowh are now 
deceased, and it is @urther treme that at the time of his™™éath the 
said Robert Duff was scised of Walvable Jands. lying on Wallens 
Greek in Wee County, Virginia; it is further true that after the 
death of said Robert Durr, voluntary partition of his lands was 
made among and between his heirs at law, and for the purpose of 
making said ibtitach they selected as Commissioners to make said 
division the Honorable Carr Bailey, lfomas D.Duff and Harwey Young, 
whose duty it was made by the agreement entered into between said 
heirs to assign doWer to ‘larearet. Duff, the }; ow of the said Robert 


Duff, and to partition the residue of said land among his several 


cri n Gepursuant to said adBwewement, said Commissioner met 
5 ‘ 3 E) 





and performed the duties required of them, submitted a report there~- 
of to the parties interested, which is dated on Sept. 218t,1577, 

and a copy of the same is herewith filed as a part hereof marked 
“Gxhibit A". <An inspection of said report will show your Honor 

that said Commissioners partitioned two tracts of land, the samller 
one of which alone is it necessary. to refer in this.answer. This 


oat. LS lald-orr on said plat} inte Aix parts, Marked wespet tively 


1,2,3,4,5 and 6, though in fact assignments were only made at that 


time of lots 1 and 2, the residue thereof being held) together. It 
Will be seen that lot No. 2-in this tract was assigned to the plain-— 
tiff or her husband George W.H.Kimberling, containing eight and one- 
third acrs, after deducting therefrom the part of the church and 
school house lot embraced within its boundaries. Said lot so as- 
signed to the plaintiff is bounded as follows bo-wit: Beginning at 

a stake in a field, Stickley’s line, corner to lot No. 1, and with 
lines of the same N.50O W. 230 poles to a stake on ilartin Drake’s line 
and with the same westwardly 16¢ poles to a stake, thence 5. 30 LE. 

90 poles to a stake on the said Stickley line, and with the same 
westwardly 164 poles to the beginning. As soon as said partition 
was made the said plaintiff and her husband took possession or rather 
took control of the lot so assigned to them. No actual posession 

by enclosare has ever been had by +Hem of: ‘said lands -and.-the other 
heirs took like control of the residue of said land. Some time 
afterward the residue of said tract which had been thus partitioned 
was allotted among the other heirs of the said Robert Duff and aia 
this allotment Mrs. iMary Moreley bacame the owner of lot No. ij 

of said tract, and your respondent became the owner of 4.0. On ioe 
and each took possession or control of the same claiming and using 
to the extent of the boundary thereof, that is, the said Mary ciore- 
ly took and held the strip of land on the east side of said tract 
marked on said Commissioner’s plat No. 1, and the same is 154 poles 
wide and bounds the said plaintiff’s lot on the east, and your re- 
spondent took control of lot No. 3 which 1s 144+ poles wide and 
pounds the plaintiff’s lot of the west. Deeds of partition were 


not execuved at the time of Sa1Ldy martition and for @ bong time 





thereafter, but on the 24th day of March, 1902, deeds of partition 
were duly executed in accordance with said partition, and respond- 
ent’s brothers and sisters together with their husbands and wives 
wonveyed to your respondent on that day said lot No. 8%, in which 
the said complainant and her husband joined. This deed is duly rep 
corded 1n .Lke Clerk sertice’ of the hee County: Court. ead iaucopy 
thereof is herewith filed as a part hereof marked "Exhibit No.2"3 
and at the same time a deed was made to the complainant for said 
iGt NO. “w, COntatoins § 1/S actes-more-or essyand faving ar widen 
as your respondent remembers of 164 poles, but said complainant has 
not yet recorded her deed and therefore your ’respondent cannot file 
eacopy Ot ki Mirch thes amewer: 

Respondent says that it is true that during the long term 


which has elapsed since said partition: ‘has been made, he has acqui- 


esed in said partition and in the possession of the complainant of 


Lie iis. oss loned to her, and what he never”-entered any pro- 
test whatever to her using her said™land as she saw proper, nor does 
he object anit now; but respondent denies that he Nas ever at any 
time sold to any person “valuable timber standing or growing on the 
peete-ctitr’'s Lands ut wi lewis ws. crue complainant and her hus— 
band have not been eoually careful of the rights of your respond- 
ent 

Your respondent will now show your Honor that he sold two trees 
standing from one to two poles from said line on his own land, to 
aman by the name of Harly; that the said Early cut the same and af- 
tberwards the plaintiff brought suit against the said karly before 
a justice of the peace and by some means unknown to your réspond- 
ent cota judgement for the walue af-the same. Po this sua~ your Pe- 
spondent was not a party, had no means of controling it and even ila 
he had, the amount for which said judgment was given being below 
the appellate jurisdiction of the County Court, said judgment as 
he is advised was final. Your respondent denies that he was sel- 
ling, or ever sold any of the complainant’s timber, and he denies 
that he has entered upon her land and cut other valuable timber 


down which complainant had left standing for the purpose of keeping 





wp the necessary. repairs ot her farm, for fire wood and other pur- 
poses, and he denies that he has any intention, to.convert any of her 
timber at any time to his own use; he denies, that if not restrained, 
that he will cut down, destroy and convert to his own use any of 
the complainant’s timber. It is true that since said justice trial 
said respondent has cut one small chestnut tree, but this tree stood 
on his own land and something like two poles or more from the divis- 
ion line which separates his land from the complamnant’s. 

Respondent again most emphatically denies that he has ever 
cut and-removed, sold or intended to cut remove or sell any of 
the plaintif?f’s timber, and here expressly denying sver allegation 
of said bill not herein before admitted or denied, he prays that 
Ssaia injumetion-be disselved, said’ bidl dagmissed and that’ he be 


awarded his costs in this behalf most unjustly expended. 


b 


Virginia, Lee County, to-wit: 
This day Samuel H. Duff perssonally appeared beTore me, James 
fil, Durham, a justice of the peace in and for Lee County, and made 
oath that the facts stated in the foregoing answer, where stated upon 
his own information are tym@d@ and where stated upon information de- 


rived from others, he beleives them to be true. 


y. 
Given under my hand this the J j#day of April, 1903. 
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Nancy J. Kimberling - - - - - - = == - Plaintiff 
Rie Li ONancer ys 


samuel H. Dt - —- -— 2Defendant, 


(his cause came on this day to he heard upon the papexs formerly 
read herein and the report of L.M.Carmical, the surveyor directed 
by a former decwBe in this cause to execute the order of survey 
made in tne cause, together with exhibits and depositions of witnesses 
Filed with said report, ad was argued by counsel; 


On considerationyofr all of which it is adjudged, ordered ana 


decreed by the Court {nat “ones in vuanotion. granted by, the doc in 


this cause on the Sist, day of March, 1905, be and the same is 
hereby dissolved, aia it is further adjudged, ordered and decreed 
that the bill of the plaintiff be dismissed, and that the defendant 
recover of the plaintiff his cost in this cause expended. 
And the Clerk of this Court is, hereby diréeted to allow the 
ieS to this cause to withdraw from the file Such original ti- 
papers as may heave been by them filed in the cauce. 


And this cause is stricken from the docket. 
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the undersigned being chasen by the parties, the wife and 
children of Robert Duff to partition the lands of the said Duff 
among said parties, have performed that duty and beg leave to report: 

We have laid off and assigned to Margaret Duff, the wife of 
tie seid Rovers Duff ad Sores of said lands, be the same more or 
less as her entire interest in the same and bounded as COLLONe J “Les 
wit: k 

Beginning at a hickory, corner to the stickley land, and with 
a line thereof S.35 E., 74 poles crossing Wallens Creek to a black 
walnut by a fence, thence N.66 & %2 poles to a doubke ironwood on 
the north bank of said creek and up the same as it meanders 16 
poles to a bridge acros said creek, thence up said creek as Jie 
meanders 12 poles to a stake, thence N.24 H.10 poles, leaving said 
creek, toas >o at the mouth of the old lane and with the same 
N.40 W. 20 poles to a stake at the main road and with said road 
7.70 W.16 poles to a stake in said road, thence N. 20 W.56 poles to 
a stale on the said Stickley line and with the same $48: W.* 51 eo les 
to the beginning. Ine luding the mansion house and several other b 
pu LkdMes ) (See cr Lge B56; Peon oy Os 01, tes Lowes 

ina we have laid off and allotted the remainder or Said lands 
as follows, to-wit: 

'o William D.Morely ® wife lot No. 1, containing TO) acres ebe 
the same more or less and bounded as follows, to-wit: keginning at 
a stake in a road, corner to Margaret Duff’s land & on the Stickley 
line® and with said Stickley line N. 46 hk. Ai poles passing a white 
oak, corner to said Stickley’s land to two white-oaks and 2 dog-= 
onal pointer, corner to lot No. 2 & with a line thereof 8.354 Hh. 88 
poles to a stake, thence S.60 W.P7g poles to a stake at the mouth 
OL Guile old lane, corner to the said Margaret Duff’s land & with 
the same N. 40 W. £0 poles to a stake at the main road & with the 
same’ S.70 W.16 poles to a stake in said road, thence N. 8O W. 56 
poles to the beginning. See ble. 13,14 45,, .Qyoeh eyes. 

Io James D. Duff lot No. 2 & bounded as Follows, to-wit, bBegin- 
none 2b 2 whive=caks ana 2 dogwoods, pointers, corner Ee, Loe Ons Ut 
& with a line thereof S&S. %4 kh. 88 poles to a stake, thence N.60 EL. 


SQ poles to a stake on Jhomas Duff's line & with same N.33 W.100 


(@..-: to £2 white-oaks come aclua Thomas Ds Duff 7s Jand. © 199) 


corner to Samuel i. Duff’sSr. land ®. witha. line. of the, Lavier 





eo. oo Poles Lo the Bereinning, See Tics. 14,15,16,1,14, Sintaie 
ing 19 acres be the same*more or less. 

ZO samuel EH. DUrf lot Nos 6 GConbainine Bhacres be the same 
more or Less sx wounded as follows, to-wit: beginning at a stake, cor- 
yr to fot No. 2, om Thomas D.Duer? s’lline Gewith as Jlimer oricloas No 
2, © 60 W.50 poles to a stake, corner to lots No. 8 &4& & with a 
fins OC the fatter Ss. g2 BE. 110) poles tea stake ‘on the Waylore Lime 
é with the same N. GO EH.32 poles to a stake, corner to said Thomas 
Dy Duft’s land &£ with @ line thereof N. 55 W.110 poles to the Begin-= 
nine. re Ae Eb ga 1-55 1 tts LB. 

Lo George W.n.Kimberlinge “&owate tou No. 44) contaanine aie 
acces beruhe same more or léss & bpovnded.as follows, .to-wlue J Begin= 
ning @t & stake at the mouth of the old lane corner Marecarets Duties 
land id -comneryto Lots No. 5S. &1 6&6 With.a lanevor thes tavies MM. 60. 
27> poles to a stake corner to lot No. % % with a line of the same 
H.5e H.110 poles to a stake on the Taylor line & with same 5S. 60 
W.28 poles to a stake, corner to lot No. 5 & with a line of the same 
Neon We. 1O poles, wo the Bbesimname., See Bie. VOg15 07,165 ho. 

To Martha C.Duff lot No. 5, containing 20 acres be the same 
more or less & bounded -.as follows, to-wit: -Beginning at a stake 
at. the mouth of the old lane, corner to Margaret Duf7’s land and 
COoOmnem*Lollots No..die & & witha Jine sof Lotb-No.~ 4 4ovGiF pine 
poles to a stake on the YTaylor line & with the same 5.60 W. 350 
poles to a stake corner to lot No. 6 & with a line of the same 
Nae SO. W.”° 2OrR (poles to a dovble Aronwoeodr0on the miortin bank of (sane0 
creek corner to said Margaret Duff’s land & with lines thereof & 
up sald creek as it meanders 16 poles to the brdige, thence up.salid 
creek as 1t meanders ie poles to a stake, thence N. 24 &.10 poles 
tome = Becimnine. .oce Fic. 10,76, 19,6, AS, 254.0 | 

Tor param &. Duff lot No.~6 containing 19 acres, “be the same 
more or less & bounded as follows, to-wit: Beginning at a double 
ironwood on the north bank of said creek corner to Marearet Duff’s 
land & also corner to lot No. 5 & with a line of the same 8. 3&6 
i. 1O6 poles to a stake on the Taylor line & with the same Ss. 60 
W. 35O poles to a small bucheye, thence N. 35 W.102 poles to a vdlack 


cs 


walnut corner to said Margaret Durf’s land & with a line of the 


same N. 68 E. 232 poles to thegm@mecinnine;, Bee Fie. 6,19,3,;5, 6. 


+=. 





Vo. G.D.Ce Oya represent, a 50 acre ewoodland “of, Sadia haber 
Duff, which we have divided into 6G equal shares, and we have al- 
lotted to the said George W.i.Kimberling lot No. 2 of said tract 
containing 8 1/5 acres more or less after deducting the part of 
Tue “enuTch ard Sehool nouse bev embraced’ In this’ Low and beunceqsas 
fo. lowe, te=witse . Begining ata stake in .a fheld ons sticky s Pine 

eouner to: bot No.1 and with tines of “the same ._N, 50 W. G0npotes 
stake on xke Martin Drake’s line & with the same westwardly 
poles to a stake, thence 8.50 HE. 90 poles to a stake on the 
said Stickly line & with the same Eastwardly 164 poles to the’ Be- 
cinnineg.@see Mig. .c,T,e70.e. | 

The reat of the heirs agreed to hold the balance of the said 
tract of land together for the present. Lots No. 1 & 2 have access 
to Wereare. Burr 7s spring, Lot No. 4 has access to a small spring 
wear @ lynn, lot No. 6 has access toiithe said first spring: Jaxcr— 
garet Duff 1s Lo have timber off of any part of the said 50 acre 
woodland tract, if her timber should,.givs out. 

sept. exist, 1877. 

All of which is respectfully supmitted. 

Cairn ariel ey 


Whomeas D. Buti :- Comrs. 


Harvey Young 


Virginia Lee County, to-wit; 
Toithe MPrics of: the Clerk-of ‘the County Court, For ead 
county the 6th day of November 1902. ‘the foregoing writing was 


presented and admitted to record 


Pegewes B.N.Morgan, Clerk. 


Recorded in Deed book No. 39, page 349. 


Examined Nov. 7th, 1902. 
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OPFIZ EOF 


County Court Lee County, 


B. M. MORGAN, Clerk. 


ofoncsettle, Da. “ 


November 14tn,19C8, 
MP. San, Hewaey DuTt 


Pennington Gap,Va. 
Dear: Sin3= Ineloséd you wall.fimd the Partition, that. you asked me 1% 
¢ 


to send to vou by mail.The same has been recorded as requested. 


# 
cae A 


Yours very twraly;s 








Everett Waddey Co., 
Stationers and Printers, >Form No, 306. 
Richmond, Va. 





Huowr all We ‘yt these Leesento, That we 7 VTS SS... AL et Vee 


ae ia : Le Pollet 
to Ne payment Mihcreor welt ie Care to ne Aaa to naflte said Commonteaten af Ware mead we é ea ourselves 
and each of us, our and each of our heirs, executors and administrators, jointly and severally, firmly 
by these presents. And we hereby waive the benefit of our exemptions as to this obligation, and 
also of any claim or right to discharge any liability to the Commonwealth arising under this bond, or by 
virtue of said office, post or ris coupons detached _frgm the bonds of this State. Sealed with-our 


seals, and d _... one thousand nine 


hundred.@22204>_/ 


22s eae ey 


on a she | ae” 420114... ; 


until the future order of the said court; and whereas it is provided, by the order,of the said Judge awarding 
the said injunction, that the plaintiff shall not have the benefits thereof until OP Qa ssn 
or some one for...A2-2. , shall enter into a bond, with good security. in the clerk’s office of the 
said court, payable to the, Commonwealth of Virginia, in the penalty of {P@xZ_0. ie. ae a 


..dollars, and conditioned to pay all such costs as may be awarded against the 


said plaintiff , and all suc oe as shall be : incase the said injunction be dissolved. Now, 
therefore, if the said [LAA 1 0d he A MM Ava Sede 442...........shall pay all such costs as 
may be awarded against. </4-2_.....—, and all such damages as shalVbe incurred in case the said injunc- 


tion be dissolved, then this obligation to be void, otherwise to remain in full force and virtue. 


Executed in the presence of 4, Wl. Lape 


ln the Clerk's Office ql Ga, ee COUT OF Re Sy) =e 
Simic ay pensonaily appeared berore me nl ge 
Piet MOMS ee a Of 2 _— 
=e eet et ct Sg ci ee ae eee RT ae _, and made oath 
_.estate , after the payment of all ese alten 
as security for others and expect to have to pay... veil the sum of... 


_..dollars, over and above all exemptions allowed by law. 


er er on nan nme erarenensbaeee-s nes -aeaee 


Given under my hand, this. 











INJUNCTION 
BOND. 


Commoneatth. 
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Ohre Commonwealth of Vizeginia: 


Lo the Sheriff of the County of Lee, Greeting: 


WE COMMAND YOU, that you ae! cect tttete.. _ VI Mee 


=m PR we me 


to appear at the Clerk’s office of the Circuit Court of the County of Lee at the rules 


to be held for the said Court, on the _ ade Monday in_...A7Le-y 


to answer to a bill in chancery, exhibifedagainst...“~<«~222-. in our said Court by 


And have then there this writ. Witness. A. B. Munsey, Clerk of our said Court, at 


1908, and in the 


p Chorhec 












































